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Executive Summary

This paper attempts to assess the legality of diieypof nuclear deterrence under jus
ad bellum and jus in bello. It considers two apphes regarding deterrence. The first one is
that nuclear deterrence always equal to threatsusecof the specificities of nuclear weapons.
Under this approach, the question of the legalitguxlear deterrence and the question of the
legality of threats are therefore the same and agpigstion. On the other hand, we also
consider an approach under which only part of detee amount to threats under
international law. This was the approach adoptdaheayInternational Court of Justice in its
Advisory Opinion. Under this approach, the legatifythe actions of deterrence not amounting
to a threat have been left unanswe

We adopt the dichotomy between jus ad bellum aadnello and assess the legality
of deterrence according to both approaches. Bstigh an assessment the more realistic way
to study nuclear deterrence? Indeed, nuclear eeiszris highly political and state use it on a

daily basis, and will continue to do so, notwitimsteng the answer of such an assessment.



“On n'utilise pas un canon pour tuer une fourmi.”

This idiom, literally translating as “don't use anon to kill an ant” illustrates the
inherentdisproportionalit of nuclear weapons. Indeed, nuclear weapons haunparalleled
power of destruction. But beyond this power of indinmée destruction, they can jeopardize the
very survival of humanity because of the effectshef radiation. Nuclear weapons have not
been used in a conflict since World War Il. Yeteaiicountries in the world officially possess
those weapons which represents a global stockopilround 16300 nuclear heé . After
considering those facts, one would easily drawcthreclusion that nuclear weapons should be
illegal according to International Law and espdgidhe Law of war. As expressed by
Professor C. Moxley: “it seems to be widely recagdi that nuclear weapons [...] are
reasonably not usabf. However, unlike biological and chemical wead, nuclear weapons
are not unlawful per se. Several efforts were madée international community to stop the
proliferation, the most famous one being the Trezftyon-proliferation signed in 19€. In
2004, the United Nations Security Council took fResolution 1540 which declared the
proliferation of nuclear weapons as a threat terlmtional Peace and Secui. The General
Assembly declared that the use of nuclear weapanddabe a violation of the Charter and a
crime against humanil. Furthermore, the Vancouver Declaration of Fely 2011 declared

those weapons inhumane and incompatible with teofaarmed conflié.

1 ELu Louka, NucLEAR WEAPONS JusTICEAND THE Law 335 (Edward Elgar, Cheltenham, UK)
2 STOCKOLM INTERNATIONAL PEACE RESEARCHINSTITUTE

3 CHARLES J. MOXLEY, JR, UNLAWFULNESS OF THE UNITED KINGDOM'S PoLicY oF NUCLEAR DETERRENCE

INVALIDITY OF THE ScOTSHIGH COURT'S DECISIONIN ZELTER, DISARMEMENT DIPLOMACY Nn. 58 (2001)

4 See ©NVENTION ON THE PROHIBITION OF THE DEVELOPMENT, PRODUCTIONAND STOCKPILING OF BACTERIOLOGICAL

(BloLoalicaL) AND ToxIN WEAPONSAND ON THEIR DESTRUCTION Opened for Signature at London, Moscow and

Washington. 10 April 1972 ; @IVENTION ON THE PROHIBITION OF THE DEVELOPMENT, PRODUCTION STOCKPILINGAND

USE OF CHEMICAL WEAPONSAND ON THEIR DESTRUCTION, Paris 13 January 1993

5 TREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS(1989), 729 UNTS 161; 7 ILM 8809 (1968); 21
UST 483 available dittp://www.un.org/disarmament/WMD/Nuclear/NPT.shtml

6 S.C. Rs1540 (2004)

7 G.A. Res 1652 (XVI) of (November, 24 1961)G.A. Res 33/71 E (December, 14 1978G.A. Res

34/83 C (December, 11 1979)

8 VANcouveRr DecLARATION, February 11, 2011 , available at
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However, the International Court of Justice, beasged if “the threat or use of nuclear
weapons (was) in any circumstance permitted urmderrational Law", didn't establish a clear
permanent unlawfulne. The court decided that under International Léeré was neither an
authorization nor a prohibition of the threat oe s nuclear weapons. Here, we will mainly
consider half of the question : “Is the threat otlear weapons in any circumstance permitted
under international law?". Our subject is abouedence, however, threats are an huge part of
it and we therefore study both deterrence and thr@de questions whether they should be
distinguished will be one of the core question luk tanalysis. Furthermore, we will not
consider every area of International Law but foonJus ad Bellur andJus in Bell. Those
areas, as acknowledged by the Court, are the “chiesttly relevant applicable law governing
the question®. Therefore, some areas of International Law diyemincerned by the threats to
use nuclear weapons like environmental law or magonal criminal law will not be
discussed. Finally, if the Court only addressedédls”, we are here considering the policy of
deterrence which is broader than threats.

To conduct this analysis, we first need to defitis deterrence and is it equals to a
threat in every circumstances. Then we will assbksslegality of deterrence undjus ad

bellun andjus in bellc. Finally we will consider some non legal perspesdiof deterrence.

http://www.thesimonsfoundation.ca/projects/vancawdeclaration-law’s-imperative-
urgent-achievement-nuclear-weapon-free-world
9 Legality of the Threat or Use of Nuclear Weapordyi8ory Opinion, I.C.J. Reports 1996, p.
226, International Court of Justice (ICJ), 8 JUd@4, available at:
http://www.refworld.org/docid/4b2913d62.html

101d at para 34
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I. Some Definitions
Before assessing the legality of the policy of detece, it is necessary to define what
deterrence in comparison to a threi.. Are threats and deterrence synonyms? Should they

follow the same legal regime?

A. Deterrence

Nuclear deterrence has been a central elementavhational relations and geopolitics
since the end of the Second World War. Nuclear roiiee was the key element of the
stalemate between the two blocks during the Cold Biace the end of this bipolarization, the
world is still divided in different nuclear umbra#i under which countries without nuclear
weapons beneficiate from the policy of deterrenica nuclear power. It is very important to
realize that nuclear deterrence did not stop baiegncern with the end of the Cold War. On
the contrary, deterrence can be seen as the mel@aniconcern as it is used on a daily basis
and is “theonly tangible value that states armed with nucl@aeapons have asserted since
WWII”. The fact that deterrence was an important poirthef2010 Nuclear Posture Review
of the United States shows this importaHce.

Deterrence is defined in the Oxford dictionnaryttees “The action of discouraging an
action or event through instilling doubt or feartbé consequenceé. Deterrence must be
differentiater from compellence. Indeed, compellence means tdutia the threatenee into
doing something” when deterrence is to “deter ttweatenee from doing somethiriy”
Therefore, nuclear deterrence can be definedssduhe threat of nuclear attack to dissuade.

The four main characteristics of deterrence are:pa@éity, Commitment,

11 Department of Defense, “Nuclear Posture ReviewoRepApril 2010, pages i-xiv,
available ahttp://archive.defense.gov/npr/docs/2010%20Nucl@dPesture%20Review
%20Report.pdf

12 Oxford Dictionnary of English, 3.Ed (2010)

13STURCHLER, THE THREAT OF FORCEIN INTERNATIONAL LAw 58 (Cambridge University Press 2007)
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Communication and Credibility Those elements are all interlinked and insuregéither that
deterrence will be effective. When it comes to eacldeterrence, capability means that a
nuclear state must be able to retaliate and iss@e@nd strike when being attacked. To assure
this second strike capacity, nuclear powers haweldped the “nuclear triad”, which is the
use of three different means to deliver the bonmdim(eers, missiles, and submarines). Then,
commitment lies in the intention of the nuclear povio actually execute its threat if the
deterrence failed. Finally, he credibility of thenemitment is built through communication,

usually consisting in declarations of officiais.

B. Threat

A threat can be defined as a “practical warningati#zd against a specific opporié”. t
It is easy to see, just by comparing this definitio the one of deterrence, that a threat is more
precise and aggressive that a general action efréece. As expressed by Judge Schwabel:
“the policy of deterrence differs from that of thlereat to use nuclear weapons by its
generality.”’. But before attempting to clarify the tresholdspkcificity separating deterrence
from a threat, we need to apprehend the concepteit.

Threats are under the same prohibition as the Ls@&ae contained in the Charter of
the United Nations, and which will be studied ladarThe implication of this common regime
is that it is unlawful to threaten to do somethitigt it would be unlawful to do. The
International Court of Justice expressed this itetne following paragraph of its Advisory

Opinion:

14 FRANCIS GRIMAL, THREATS OF FORCE, INTERNATIONAL LAW AND STRATEGY (Routledge 2013)

15 See Barack Obama Speach in Prague : «The UrideekSvill maintain a safe, secure and effective
arsenal to deter any adversary» (April, 5 2009)

16 Lord's Murray statement

17 Dissenting opinion of Judge Schwabel at 314,13 809 (1996)
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“The notion of ‘threat’ and ‘use’ of force undertite 2, paragraph 4, of
the Charter stand together in the sense thaeiu#e of force itself in a given
case is illegal — for whatever reason — the thieatse such force will likewise
be illegal.”®
Sir lan Browlie expressed this idea in what is rlowwn as the ‘Brownlie formula’: “If the
promise is to resort to force in conditions for @hno justification for the use of force exists,
the threat itself is illegal®
Beyond this entanglement with the use of forces uneasy to apprehend the notion of
threat as it has not been studied a lot by sché& Indeed, scholars have focused more on the
use of force. This can be explained by the fact, thhen a threat leads to the use of force,
threat will be overlooked by the use. On the cogtrashen the threat is not carried out, the
international community and scholars focus on tekefr that no force was not uséd.
Furthermore, there are no specific provisions NPT regarding the threat of force.
Nonetheless, some authors have studied threatsaathly Romana Sadurska®
Indeed, she attempted to classify them in fourgmates : Verbal three ; joining a defensive
treaty; series of communications and military maweesi Furthermore, for Romana Sadurska,
the main element of a threat is coercion. This misat a person under a threat is in a
psychological mindset where his or her choice lenlyemoved by the threét.

The Perception of the threat by the threatenessiaiportant’ The threatenee needs

18 Legality of the Threat or Use of Nuclear Weapdxdyisory Opinion 847-48

1S IaAN BROWNLIE, INTERNATIONAL LAW AND THE UsE oF FORCEBY STATES 364 (Oxford University Press,
1963)

20 THE CHARTER OF THE UNITED NATIONS, A COMMENTARY, 2™ ed, Volume 1 (Bruno Simma, Oxford
University Press 2002)

21 Francis GRIMAL, THREATS OF FORCE, INTERNATIONAL LAW AND STRATEGY 7 (Routledge) (2013)

22 ROMANA SADURSKA, THREATS oF Forcg, The American Journal of International Law

(1988) supra note 2, at 241, available dtttp://www.jstor.org/stable/22031887?
seqg=1#page_scan_tab_contents
23 1d at 241
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to believe in its credibility, otherwise it has effectiveness. Does this mean that perception is
a constitutive element of a thr ? What about a political leader who would be retadyacrify
millions of lives and therefore would not be feelecced by a nuclear threat from another
stat¢ ? Does this means that such a threat is ? A contrario, what about a state that would
feel coerced by a simple armement program of anatege without any specific threat
bein¢ directed toward it? The influence of perception wédpend on the reasonableness of this
perception and this must be assessed on a casaseyhbasis. In this regard, context is
important. For example, Francis Grimal considers $iituation of Switzerland starting a
special progam of training for its military guardSan such an action, emanating from a
neutral state, constitute a thi ? Probably not:

All those elements are used to identify threatselvih comes to nuclear weapons, they

are used to determine if an action rise to thellef/threat or is a mere action of deterrence.

C. Deterrence and Threats considered asidentical

The International Court in its Advisory Opinion grdssessed the legality of threats
and uses of force, letting aside the legality dedence. Indeed it said that it did not “intend
to pronounce itself on the practice known as thiicp®f deterrence’. This is why, when
looking for an eventual customary rule, the Coumtyosearched if the non utilization of
nuclear weapons since the Second World War hadedreane but did not assess if the
permanent use of the policy of deterrence did. Thrsbe explained by the fact that deterrence
was not mentioned in the question asked to the tGod also by the fact. Also, Article 284
talks about “threats” but not “deterrence”.

Yet could the Court have considered deterrencetlameéts all together and applied to

24 1d at 245.

25 FRANCIS GRIMMAL , THREATS OF FORCE, INTERNATIONAL LAW AND STRATEGY 44 (Routledge 2013)
26 Legality of the Threat or Use of Nuclear Weapordyi8ory Opinion, § 61
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them the regime of Art 2847 Deterrence and thraatsso closely linked that one could
consider that any policy of deterrence should relsgiee legal regime of threats. Indeed, as
expressed by Judge Wereemantry, “if a threat sBipte use did not inhere in deterrence,
deterrence would not dete¥ Therefore, any policy of deterrence needs to ¢oritaplied
threats to be credible. And if we consider thatehs always a threat, expressed or implied,
attached to a policy of deterrence, we should damnsthat deterrence and threats should
follow the same legal regime. Under this theorytlué implied threat, there would be no
distinction between deterrence and threats.

Furthermore, it is also possible to consider thatause of the uniqueness of nuclear
weapons, any action of nuclear deterrence alwagsta the level of a thre&d Under this
theory, threats and deterrence become synonymscisr&rimal, who advanced it, provided
another argument than the uniqueness of the we&gorim, nuclear deterrence can never be
broad. On the contrary it is always specific beeaabvays towarded to another country.
Indeed, what triggers states to developp a nudesenal is to defend themselves against
potential ennemies. Those ennemies are alwaysifidedntFor example, Pakistan and India
nuclear arsenal are towarded against each otherefdre, even if they don't issue any verbal
threat or deploy their arsenal, the simple fact th& possess such arms is a threat for the
other®* Similarly, the US and the UK consider that the engossession of nuclear weapons by
North Korea and Iran are a threat to US internatisecurity.

We agree with this conception of nuclear deterreara nuclear threatHowever, the
Court clearly distinguished between deterrencethrehts and only addressed the legality of

actions of deterrence amounting to threats. Thezefwe also need to consider this theory

27 Dissenting opinion of Judge Schwebel, at 3,35M.lat 835. Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion
28 FRANCIS GRIMMAL , THREATS OF FORCE, INTERNATIONAL LAW AND STRATEGY 60

29 Id at 65
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where there is the global policy of deterrencewbich the legality is unknown, and inside of

this policy we find some nuclear threats that agulated under International Law.

D. Deterrence and Threats Distinguished

This leads to the necessity to determine, on a loasmse basis, if a certain policy of
deterrence equals to a threat under Internatioaal. Only few cases have considered the
subject* In the Corfu case, the action at stake was theef&jpn Retail” which consisted of
the UK putting mines in the water of Albania. Tl@&JIconsidered that this was a use of force
but not a threat because there was no pressum@npiibania® In the Nicaragua case, on the
other hand, the US support to the Nicaraguan dadigihting against the regime was a threat
against Nicaragua. This can be qualified as anrentlithrea¥. However, the US troops
manceuvres along the borders of Nicaragua wereuadifigd as a threat.

The main controversy in this area is to establibletiver possession of nuclear heads is
a threat or not. Mere possession has been quadifieéxistential deterrencé The Court in
its Advisory Opinion said that “possession [...] may indeed justify an infernof
preparedness to use thef but did not clearly establish if possession wiweat or not. Does
this statement mean that the difference betweere messession and threat lies in the
intention? Doesn't any possession reveal an imend use if necessary? In that case we come
back to the implied threat theory. After this Opimj the Scots High CouZelter had to face

this question. In the Zelter case, the High Coaunfl that the policy of deterrence of the

30 Id at 65

31Corfu Channel Case (United Kingdom v. Albaniagséssment of Compensation, 15 XlI 49
International Court of Justice (ICJ), 15 Decemistal

32 FraNcIs GRIMAL, at 45

33 Case Concerning Military and Paramilitary Activetién and Against Nicaragua (Nicaragua v.
United States of America); Meri International Court of Justice (IC 27 June 1986

34 COLIN S.FRAY, MbperN STRATEGY (Oxford : Oxford University Press. 2005).

35Legality of the Threat or Use of Nuclear Weaporgyi8ory Opinion (ICJ) para 48
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United Kingdom (UK), which included “ordinary degiment” and “routine patrol”, was not
amounting to a threi Yet this policy involved nuclear heads which weret tow yield
weapons and which had a range of 7400km. The nukksds were not pointed toward any
state in particular but they were not properly ae¢ted (physical separation of the warheads
from the missiles and storage of them in separkteepat distancé. As a result, they were
directable to a target within few minutes. Yet, giessthose facts, the High Court found that
this policy of deterrence was legal because it measamounting to a threat. Professor Mowley
considered that this finding of the High Court walse and that the UK policy of deterrence
was unlawful’ Eventhough the conclusion of the Court is questid® at least the High
Court, contrary to the ICJ, went through a detagadly of whether or not possession was a
threat. This decision nonetheless shows the loephmated by the International Court of

Justice when it refused to consider that deterrerasealways amounting to a threat.

I1. Analysis of the Legality of the Policy of Deterrence under jus ad bellum and jus in
bello
A) Separation of jusad belum and jusin bello

The dichotomy betweejus ad bellur andjus in bellois the corner stone of the law
regarding the use of force. For the purpose of analysis, we will adopt this dichotomy
without considering the opinions of the authors mhmelieve that it should be abandoned.

Jus ad bellur establishes the thresholds to be met to resdor¢e whilejus in bellcis
the “entire body of law of armed confliél. Kant, who theorised the separation, described

them as “the right to go to warjus ad bellur) and the “right during war”Jus in bell)®.

36 CHARLES J.MOXLEY JR ; UNLAWFULNESS OF THE UNITED KINGDOM'S PoLicY oF NUCLEAR DETERRENCE
INVALIDITY OF THE ScoTS HIGH CoURT'S DECISIONIN ZELTER.

371d

38 CHARLES J. MoxLEY, JR; NUCLEAR WEAPONS AND INTERNATIONAL Law IN THE PosTt CoLb WAR

WoRLD, at 44 (unpublished)

39. IMMANUEL KANT,THE PHiLOSOPHY OF LAaw. AN ExPoOSITION ON THE FUNDAMENTAL PRINCIPLES OF
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According to K. Okimoto, there are three main dadfeces betweejus ad bellur andjus in
bello. Firstly, they don't have the same purpqus ad bellur aims to maintain peace when
jus in bellc aims to protect civilians. Then, they are appligterently: jus ad bellur creates
an unequal status between the aggressor and tima wbereagus in bellc applies equally to
both parties. Finally, the consequences of theatimh ofjus ad bellur can only be borne by a
state but the violations {jus in bellc can give rise to individual responsibilit§

As the Court did, we will consider both sets ofesibne after the other. However, as
they are closely linked, it is important to keepmimd that one set of rules can influence the
analysis of the other and they can also compleneaich other when they are applied

simultaneously.

B. Jusad bellum
1. Regime
The regime ojus ad bellur is defined in the Charter of the United Nation#édicle
284 which reads as follow:
“All Members shall refrain in their internationatlations from the
threat or use of force against the territorial gntiy or political
independence of any state, or in any other mammeonsistent with the
Purposes of the United Nations.”
There are two exceptions to this prohibition tee#tien to use force or to use force: the right to

resort to self defen$! and the right of the Security Council to take nueas under Chapter

JURISPRUDENCEAS THE SCIENCE OF RIGHT, (1887) para. 53.

40 KENCHIRO OkimMoTO, THE DISTINCTION AND RELATIONSHIP BETWEEN US AD BELLUM AND JUS IN BELLO
(Hart Publishing 2011)

41 United NationsCharter of the United Nations art.! 24 October 194 1 UNTS XVI
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VII. Interestingly, the Court only considered thestf exception when the question it had to
answer was under “any circumstanc€ This is understandable as it seems unconceivable
that the Security Council would expressely authestates to resort to nuclear weagtns
Analysis of the legality of threats to use nuchkvaapons under Article 42 authorisation would
therefore be purely theoretical. One could argue #m authorization to resort to the use of
force by the Security Council could be interpretadincluding nuclear weapons. Indeed, the
resolutions often authorize the use of “all necgss@ans”. However, in our opinion, it would
be inconceivable for a State to justify a threati®e of nuclear weapons under a resolution of
the Security Council. We believe that the Courtretiahis opinion which would explain why
it did not consider Chapter VII in its decision. Vdee mentioning it here because it is
interesting to see that the Court considered tloe@on of Chapter VII as unrealistic but did
not reach this conclusion for the exception of defense.

Under the law of the United Nationjus ad bellur is weapon neutrd. This means
that the nature of the weapons considered doesnpatct the legality of the threat uncjus
ad bellun. Therefore, the fact that we are talking aboutiearcweapons does not exclude the
right of self-defense. Yet, the Court still took gonsideration the nature of nuclear weapons
when applying the Charter. Indeed, it considerad ithwas

“imperative [...] to take into account of the unggeharacteristics of

nuclear weapons, and in particular their destrectigpacity, their capacity to

cause untold human suffering, and their abilitcémse damage to generations

to come™®

These particularities led it to decide that thee#itirto use nuclear weapons was contrary to

42 Legality of the Threat or Use of Nuclear Weapordyidory Opinion para 49:Ffom the statements
presented to it the Court does not consider it eagy to address questions which might, in a goase,
arise from the application of Chapter VII”

43 FRANCIS GRIMMAL , at 62
44 | egality of the Threat or Use of Nuclear Weapordyidory Opinion para 39
451d, para 36
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Article 284 of the United Nations Charter but thatcould be lawful “in an extreme
circumstance of self defense, in which the verwisat of State would be a stak& The
Court did not define those “extreme circumstand®g’laid down criteria to assess the legality
of a threat undejus ad bellur. This criteria can give an idea of what would lextfeme
circumstances”

2. Court's Conditions of Legality undjus ad bellum

The Court decided that:

“Whether a policy of deterrence is a “threat” camyr to Article 2,
paragraph 4, depends upon whether the particukaroidorce envisaged
would be directed against the territorial integotypolitical independence of
a State, or against the Purposes of the Unitedohstor whether, in the
event that it were intended as a means of defahsepuld necessarily
violate the principles of necessity and proportlipa 4’

Those criteria are the one found in the Charteriaridternational Humanitarian Law,
which apply in time of peac€ We will assess whether a nuclear threat couldecsthose
criteria and, because it is unlawful to threaterddownhat is it unlawful to do, we will also
assess the legality of the actual use containéukithreat.

First of all, it is unsure whether a nuclear threatild respect territorial integrity and
political independence of the threatenee stateodicg to lan Brownlie, they are used to
“pitomize the total legal rights which a state halfierefore, a threat would always jeopardize

at least one right and be contrary to the teratdritegrity and political independetiThen, it

46 1d, dispositif, para 2E
471d at 47

48 Military and Paramilitary Activities in and agairNicaragua (Nicaragua v. United States of
Arnerica) : there is a "specific rule whereby s#fence would warrant only measures which are
proportional to the armed attack and necessamgsjoond to it, a rule well established in customary
international law" (1. C. J. Reports 1986), p. pdra. 176

49 |aN BROWNLIE, INTERNATIONAL LAW AND THE UsE oF FORCE BY State (Oxford University Press,"s
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is doubtful that a threat of a nuclear attack caelpect the principles of the United Nations.
Those principles are notably the following:

“ maintaining international peace and security;vprgion and removal of
threats to the peace; adjustment or settlememttefniational disputes or situations
which might lead to a breach of the peace; devetpnof friendly relations
among nations; achieving international co-operatian solving international
problems of an economic, social, cultural, or huntaaian character; promoting
and encouraging respect for human rights and foddmental freedoms; and
fostering of international peace, security andigast *°

Professor Moxley considers that a nuclear threas awt respect those principfé A fortiori,
if the threat was carried out, the actual use wooldrespect those principles either.

Then, a nuclear threat must respect the humamtéaia principles of proportionality
and necessity. Despite the customary nature of #pglication to self defense, the Scots High
Court in the Zelter case considered that principlesumanitarian law were not applicable in
times of peace. Indeed, in this case, the High Calid not apply the criteria of
proportionnality and necessity and just mentionieeint as “other considerations” without
conducting the analyst¢ This wrong reasoning is incompatible with the Asibriy Opinion.

Regarding the requirement of proportionality unsglelf defense, it includes a balance
between the armed attack and the military resptm#®; a balance between the armed attack
and the aim to halt and repel it; considerationghentarget selection; consideration on the

effect on civilians; considerations on the geogregdlscope. The target must be relevant to the

ed., 2011) supra note 25, at 267

50 United NationsCharter of the United Nations art.1 anc 24 October 194 1 UNTS XVI
51 CHARLES J.MOXLEY JR ; UNLAWFULNESS OF THE UNITED KINGDOM'S PoLicY oF NUCLEAR DETERRENCE

INVALIDITY OF THE ScoTs HiGH CouRT's DECISIONIN ZELTER at 8
52 1d

53 Nicaragua Case (merits), para 176
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initial attack* but the geographical area is flexible accordingeémh circumstance. If we
consider that the armed attack was itself nuckednyeat to retaliate under self defense would
be proportionate, as long as it aims a lawful tarBat if the threat was carried out, could the
use be proportionate? This is uncertain becaustheofmassive scale of nuclear weapons
attacks and the radiations. We think that it cautder the circumstance where the attack was
nuclear and if the victim state as under threatstloér nuclear attacks.

Regarding the requirement of necessity, it needsbéo assessed whether the
“circumstances (are) such that they render theurseoto force necessafs. In other words,
we consider if there is an alternative to the us$efooce. Some authors interpret the
requirement of necessity as requiring the thredtetbe necessary to halt and repel the armed
attack. However, we don't use this interpretatiomdar which necessity becomes a
synonymous of proportionnali§ In the scenario where the armed attack is nueledwhere
there is a threat of other ones, we believe thabitld also be considered as necessary to
threaten or to use nuclear weapons as a self defens

Finally, self defense must also comply with the dibans set up in Article 51: self
defense is only permitted “until the Security Calihas taken measures necessary to maintain
international peace and security” and the self mefemust be “immediately reported to the
Security Council®” There is a doctrinal debate aiming to establighetkact time frame of this
article. T.Frank believes that a state looses ithiet to self defense as soon as the Security
Council takes action when E.Rostow believes thay thnly loose it if the Security Council

successfully resolve the situatft. If we come back to our scenario where a stateattasked

54 Case Concerning Oil Platforms (Islamic Republic odn v. United States of
America, International Court of Justice (ICJ), 6vidmber 200, para 51

55 GrRo NYSTUEN, STUART CASEY-MASLEN AND ANNIE GOLDEN BERSAGEL EDITORS, NUCLEAR WEAPONS
UNDER INTERNATIONAL Law al 17(Cambridge University Press 2014).

56KEICHIRO OKIMOTO, THE DISTINCTION AND RELATIONSHIP BETWEEN US AD BELLUM AND JUS IN BELLO
(Hart Publishing 2011)

57 United Nations Charter Art 51

58DUNOFF & RATNER, INTERNATIONAL LAw: NorMS, ACTORS PrOCESS(4th ed., 2015)

17



another one with nuclear weapons and is threatewirggrike again, it is very likely that the
Security Council would issue a resolution, at leadake sanctions under Article 41. Under T.
Frank theory, the right of self defense would therparalyzed and any nuclear threat from the
victim state would be illegal. However we here adbpe interpretation of E. Rostow and only
consider a situation where the Security Councilritiresolve the crisis.

Considering those elements, we could almost relaglsame conclusion as the Court
that nuclear threats can be lawful accordingus in bellun under extreme circumstances
where the very survival of the state victim is #&ke. We consider that those extreme
circumstances would need to be a nuclear attatéwied by threats of other nuclear attacks.
Regarding the criteria of territorial integrity, lpal independence and the respect of the
principles of the United Nations, we cannot coneltlat they would be met under extreme
circumstances. But these criteria is the mostipalibne and it could be easy to argue that,
under those extreme circumstances, nuclear thfeats the victim state are necessary to
protect international peace and security.

This conclusion does not establish the legalityhef policy of deterrence under jus ad
bellum but only the one of the nuclear threats.

3. The Legality of Mere Deterrence Left Open

One question arising from the finding of the Caarto know whether, under extreme
circumstances where the very survival of the Stag stake, an action that respects the five
criteria exposed before is a legal threat or i ian action of deterrence not rising to the level
of threat. Does the finding of the Court means Hrat action of deterrence not rising to the
level of an unlawful threat is legal un Jus ad Bellui? If so, determining if an action
respecting the criteria of the Court is a lega¢#iror a simple deterrence action does not have
any practical impact because, in both scenarioatt®n would be legal anyway. However,

the Court did not clearly state that all actionsleferrence not equalling to an illegal threat are
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lawful. Could a policy of deterrence not equallitaga threat be illegal on other basThe
arguments raised by States defending nuclear weapdront of the ICJ to insure the legality
of deterrence we the existence of multiple treaties that recognitepossession of nuclear
weapons by the five Nuclear States; the fact thase¢ States have constantly used deterrence
since decades; the fact that no customary law bitoig deterrence exist Those arguments
are easy to counter. Indeed, the NPT treaty aintisetcuppression of all nuclear weapons and
therefore cannot be seen as a validation of thieypof deterrence. Then, a custom could not
be born from the use of the policy of deterrenceghm past decades because all states are
« specially affecte » by such a dangerous policy and many states grese to it. In any
case, those considerations are not specifjus ad bellunon which we focus here. Therefore,
underjus ad bellur, we think that the policy of deterrence is legel,long as it did not equal

to an unlawful threat as defined by the ICJ, ifseperate deterrence and threats.

We then come back to the danger of the blurrinésheofrontier between deterrence
and threats. Indeechanks to the evasiveness of the International Cafudustice regarding
deterrence, it is easy to apply the requiremenggaortionality and necessity in a permissive
way and to avoid the qualification of unlawful thteThis is exactly what the High Court did
in the Zelter case. When can it be established #rataction of deterrence breaks
proportionality and necessity? If possession isematugh to equal to an unlawful threat, what
about deployment of nuclear submarines along tlastcof a country without an expressed
specific threat? This is obviously a case by casessment. Nobuo Hayashi consider that
“The Court’s failure to clarify the relationship tiaeeen deterrence and threats appears to be
partly responsible for the Advisory Opinion’s deephsatisfactory treatment of the ad bellum

principles of necessity and proportionality in tila to deterrent threat§®”

59 The ICJ Advisory Opiniorsupranote 1 af61, 66-67
6C GroO NYSTUEN, STUART CASEY-MASLEN AND ANNIE GOLDEN BERSAGEL EDITORS, NUCLEAR WEAPONS
UNDER INTERNATIONAL Law at 44 (Cambridge University Press 2014).
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B. Jusin bello

1. Pertinence of the analysis

The legality of nuclear threats ungus in bellc has been less studied because it is seen
as a very theoritical subject. Indeed, a countrgaaly in a situation of war would resort to a
higher level of force than the one of a simple a@hreven if the threat is of a nuclear nature.
However, we believe that this is not purely thecaitas threats to use nuclear weapons can be
used along with attacks with conventional weapoasnd a war. Moreover, the policy of
deterrence is actually never as important as dusiag Indeed, a nuclear state at war would
heavily rely on its nuclear deterrence, along vetimventional strike, to get its adversary to
surrender.

Some authors also believe that it bears less irapoet than the analysis unqgus ad
bellun because, according to them, the Court in its adyi®pinion decided that an illegality
in bello can be covered ad bellum. As we will nhoeeswe do not agree with this
interpretation.

2.The Equal Application cjus in bello

One of the core characteristicsjus in bellc is that it always applies equally to both
parties, whether they are the aggressor or théwighderjus ad bellur.$* Therefore jus in
bellc does not consider whether a country entered walbrbgchingjus ad bellur or not.
However, some authors believe that the Court @mtisory opinion decided that threats or use
of nuclear weapons could violgjus in bellc if they were in compliance witjus ad bellum
under extreme circumstanc® This would mean that, in those extrenad bellum

circumstances where the survival of the statemict at stake, this state would not need to

61 Id

62SeeC. GREENWOOD ‘JUS AD BELLUMAND JUSIN BELLCIN THE NUCLEAR WEAPONSADVISORY OPINION’ IN
L. BoissSONDE CHAZOURNESAND P. S\NDs (EDS.), INTERNATIONAL LAw, THE ICJAND NUCLEAR WEAPONS
at 263 (Cambridge University Press, 1999),
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respect humanitarian principles. This interpretat®oshared by Judge Fleischhauer and Judge
Verinschchetin and by the High Court of Scotlanthe Zelter case. Its source can be found in
paragraph 2E of the Advisory Opinion dispositif:

“It follows from the above-mentioned requiremeritattthe threat or use of

nuclear weapons would generally be contrary torthes of international

law applicable in armed conflict, and in particulae principles and rules of

humanitarian law;

However, in view of the current state of interna#ib law, and of the

elements of fact at its disposal, the Court carmonclude definitively

whether the threat or use of nuclear weapons woellldwful or unlawful in

an extreme circumstance of self-defence, in wihehvery survival of a

State would be at stake;”
The key word regarding the interpretation of th@rggraph is “generally”. The above
mentioned interpretation considers that the secpad of the paragraph applies in the
“general” situation where threats are unlawful. Theespite this general unlawfulness under
jus in bell¢, threats can be lawful undjus ad bellur in those extreme circumstances of self
defense. This is an extremely dangerous and siippégrpretation as reciprocity is essential
to ensure the respect of humanitarian law. Breakindhis element of reciprocity would be
“an invitation to unrestricted warfar€. Furthermore, it would be impracticable becaus bo
sides would argue that they are acting on the gtairself defense and in time of war it can
be very hard to determine who is the “aggressod who is the “victim™* According to
Akande, “there is no basis in international law ifdtroducing the notion of the survival of the

state as a legitimate excuse for violating the ¢tdvarmed conflict® This “would inevitably

63 JasMINE Moussa CAN JUSAD BELLUM OVERRIDE JUS IN BELLO?, INTERNATIONAL ReviEw OF THE ReD
Cross Volume 90 Number 872 at 23 (December 2008)

64 Id at 26

65 1d at 43
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lead to a situation of subjectivity, arbitrarinemsd unpredictability.”¢A good example of
those risks is the war on terror, during which skdfense was used to deny the statute of
prisoners of war to the Talibars.
However, despite this unclear formulation of paaggr 2E, it is very clear in other
parts of the Opinion that the Court required thspeet of bottjus ad bellur andjus in bello
in all circumstances, even extreme. This can be separagraph 42 :
“a use of force that is proportionate under the tdvself-defense, must, in
order to be lawful, also meet the requirementsheflaw applicable in armed
conflict which comprise in particular the principland rules of humanitarian
law”®E,
Therefore, we reject the interpretation that thei€authorized violations cjus in bellc in
case of compliance wiljus ad bellur in extreme circumstances.
3.Jus in BellcRegime and the Legality of Threats Ur Jus in Bello
The main principles gjus in bellc can be found in the 1949 Geneva Conventions and
the 1977 additional first Protocol. We will heresass the legality of nuclear threats according
to those principle. The Court did state that “ If an envisaged usevefpons would not meet
the requirements of humanitarian law, a threanigage in such use would also be contrary to
that law®® It then established that threats or use of nucle@apons would generally violate
Humanitarian principles but left open the posdilof their legality under extreme
circumstances. Because of this statement, it iseanavhether those extreme circumstances

concern onlyjus ad bellur or alsgjus in bellc. However, it did not really conduct the analysis

66 Id at 43

67“White House Press Secretary Announcement of Reesilush's Dtermination Re Legal Status of
Taliban and Al Qaeda Detainees 7Fbruary 2002, Ustarbeent of State website,
www.state.gov/s/I/38727
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which would have, in our view, led it to concluaethe illegality of nuclear weapons under
jus in bellc. We will here conduct this analysis of the legatif threats undejus in bellc. As it

is unlawful to threaten to do something that it Vdole unlawful to do, we will also need to
assess the legality of the potential use contaméuke threat.

Firstly, the principle of proportionality prohibitee threat to use a weapon if it is likely
to provoke “incidental loss of civilian life, injurto civilians, damage to civilian objectt.”
The proportionality test is an objective determimatas the commanding authority must base
its decision on what he knows and what he shoalde tknowr'. A simple threat could not
cause injury to civilians. However, if this thresés carried out, it would obviously cause an
intolerable amount civilian death and material dgesa It is widely recognized that nuclear
weapons cannot be proportionate. Yet, the UniteteStargue that the low yielded weapons
can be proportionate. Those new type of nukes esegded to penetrate deep in the ground
before exploding which is supposed to reduce cemshlly the casualti€¢ However, this
assertion is highly controversial. For example, Fegleration of American Scientist consider
that no matter how deep in the ground the explos&as place, it would “blow out a massive
crater of radioactive dirt, which rains down on tbeal region with an especially intense and
deadly fallout™”

Then, the rule of necessity requires that a staist mot use more than the level of

force necessary or imperatively necessary to aehitsvmilitary objective. It implies that the

7C International Committee of the Red Cross (ICRProtocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protectidivigtims of International Armed Conflicts (Protdco
N, Art 51 (5) (b) 8 June 1971125 UNTS Zavailable at:
http://www.refworld.org/docid/3ae6b36b4.h [accessed 17 December 2015]

71 CHARLES J. MoxLEY, JR; NUCLEAR WEAPONS AND INTERNATIONAL LAaw IN THE PosT CoLD WAR
WoRLD, at 52 (2Ed unpublished)

72 RoBeERTW. NELsoN, Low-YIELD EARTH-PENETRATING NuCcLEAR WEAPONS FAS Public Interest
Report of January-February 2001, Volume 54 Numb@ihg Journal of the Federation of American
Scientist. Can be found http://fas.org/faspir/2001/v54nl/weapons.htm
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weapons must be controllable. If a threat to useraventional weapon is not enough to deter
and to attain a military objective, a nuclear threauld be necessary. However, regarding
controllability, it can be argued that a nucleare#t could lead to an escalation of nuclear
threats and to a potential nuclear war. But thignkkely as nuclear weapons were not used
since the Second World War despite/thanks to thiecypof deterrence. Regarding the
situation where the threat would be carried owg,dbntrollabity would be an issue because of
the radiation and the massive scale of the exptosimce again, the only potential way to
meet the requirement would be to threaten to useyield nukes.

Not to forget that, the law of war sets out a gpleof moderation which entails that
“the right of belligerents to adopt means of imgrithe enemy is not unlimited! This
principle generally overlaps with the principlesrafcessity and proportionality and we will
therefore not detail it here.

Another principle ojus in bellcis the one of discrimination. This rule prohilite use
of a weapon that cannot discriminate in itee@ between military and civilian targ€:s
It is easy for a nuclear threat to respect thiagiyple by only threatening a military facility.
However, the actual use would not be discriminaeanse of the massive scale of a nuclear
attack. Even with low yield nukes, we believe tlila¢ radiation would render the use
undiscriminating.

Then, the principle of neutrality protects theitery of a neutral State from the effects
of war being engaged in by other States. Once agawould be easy for a nuclear threat to
respect this principle by only threatening non redugtates. However, if the threat was carried
out, it would necessarily affect states not invdhvia the conflict because notably of the

radiations. Here as well, it could be argued tloat kield nuke could meet the neutrality

TACHARLES J. MOXLEY, JR; NUCLEAR WEAPONSAND INTERNATIONAL LAw IN THE PosT CoLb WAR WORLD
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requirement. However, radiation does not stop atlérs and, considering their devastating
effect, the criterion of neutrality would not betme

Finally, another provision cus in bellowhich could be used to assess the legality of
nuclear threats is the prohibition to “order thla¢ére shall be no survivors, to threaten an
adversary therewith or to conduct hostilities oat thasis.™According to the government of
the Salomon islands, a threat or use of nuclearp@mreavould necessarily violate this
provision/'The deterrent effect of a nuclear threat is basedtheir horrific power of
destruction. Therefore, we think that the idea thate would be no survivors if the threat was
carried out is inherent in this threat and agreté e government of the Salomons.

Our analysis leads us to conclude that threatsséo nuclear weapons are unlawful
underjus in bell¢, even if those weapons are low yield nukes. Dbesake sense that threats
could be legal undeJus ad Bellur but not in time of war? The only way to find thieéegal
during war time would be to separate them fromuke. Can we say that it is artificial to
consider that it is unlawful to threaten to do whatould be unlawful to do? On the other
hand, would a threat be credible if it was impagsib accomplish it lawfully?

4. Legality of the Policy of Deterrence undJus in Bello

Once again, we are uncertain of the legality o&eton of deterrence which would not
arise to a threat. Is the frontier between mererdatce and threat the same unjus ad
bellurr andjus in bellc? As we saw, this analysis could be seen as lésgard because, in
time of war, States would resort to the use ofdormt to the threat to use force. However, we
already established that deterrence is highly egleundejjus in bellc. If we consider that all

actions of deterrence are threat, then deterrendiegal underjus in bellc. If we adopt the

7€ International Committee of the Red Cross (ICFProtocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protectidéviatims of International Armed Conflicts (Protdco
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theory of the ICJ, then only the threats violatihg principles ojus in belloare illegal.

D. Time frame

The last question that we need to consider regartha legality of deterrence under
jus ad bellur andjus in bellcis when to apply those set of rulJus ad bellur applies in case
of an armed attack, involving states or groups eupgd by states, crossing an international
border. Jus in bellc applies in case of an armed conflict and here Wk omly consider
international armed conflict which involve statesgroups sponsored by states and which
cross international borders. The intensity betwaanarmed attack and an armed conflict
differ. For example, a threat of an imminent nucksigack is an armed attack but not an armed
conflict. In this case, the legality of this threatuld only be assessed unijus ad bellurf.

However, under some circumstancjus ad bellur andjus in bellc can be applied at
the same time. One of those circumstances is otoupdf a State invades another State, it
commits an armed attack which results in a sitmatibarmed conflict. Therefore, bgjus ad
bellurr and us in bellc apply®. In that case, to assess the legality of a palfcgeterrence or
of a threat, we would need to consider both thesrwinderus ad bellur and underus in
bello. Recall that we consider nuclear threats to alwagysn violation ofjus in bellc. In a
situation of occupation, could a nuclear threalawdul if respectingus as bellur considering
that it would violatejus in bell¢?

Furthermore, is that configuration only limited ¢@cupation? As we saw, nuclear
threats would only be legal undjus ad bellur in extreme circumstances where the survival
of a State is at stake. It seems that an armedicowbuld necessarily be born from such

circumstances and that therefjus ad bellur andjus in bellc would always apply at the same
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time. This leads to conclude that, in every sitwatwhere a nuclear threat could be used
legally undeijus ad bellur, jus in bellc would actually render it unlawful. So the conctursi
of the International Court is not only wrong in capinion regardingus in bellc but also
impossible to apply in practice. We believe tha ttan be explained by the fact that the Court

could not really answer the question because ghlitical aspect.

[11. Perspectives on nuclear deterrence.
“International law represents, in essence, a steugmgainst the subjectivity of
politics™, This final part focuses on deterrence as a palistrategy and tries to evaluate its

effectiveness. Deterrence is not studied from allagpect anymore.

A. The political aspect of the policy of deterrence

“This practice of certain nuclear States (detereg¢me within the realm of international
politics, not that of law® . This declaration of Judge Shi illustrates whg ttecision of the
International Court of Justice was blurry and whgre was no clear cut answer. The policy of
deterrence is a political strategy that cannotdsressed purely as a legal issue. Some authors
even argue that it is purely political but the Gadisagreed and decided that it could not be
dismissed as a pure political questf. The Court said that political implications weret n
relevant in the establishment of its jurisdicti@Quuld it be argued otherwise? Indeed the Court
decided that it had jurisdiction on the matter, iyetcknowledged that it was uncertain that it
would be able to give a “complete answer to thestior”.2* Considering that we were able to

conduct the legal analysis fully with the same dattelements that those of the Court, the

80 MARTTI KOSKENNIEMI, “THE POLITICS OF INTERNATIONAL LAW’ at 4,European Journal of International
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reason for the Court partial answer can only bepthiigical implications. One could argue that
there is not much difference between declaring thdtad no jurisdiction because of the
political nature of the question and declaring thaéspite this political nature it had
jurisdiction, but refusing to answer because offtbitical considerations.

Elli Louka considers that the blurriness of the &dvy Opinion can be explained by
the fact that the question mentioned “threats” tadefore deterrencé According to her, it
was impossible for the Court to declare that thredts to use nuclear weapons were either
legal or illegal. Declaring them legal would haveng against non-proliferation efforts and the
non-nuclear policy of many countries. On the oth@nd, declaring them illegal would have
jeopardized international peace because nuclearrdate is a big part of international
relations and of the equilibrium between countri€ee Court admitted that it took into
consideration the fact that nuclear powers congtarste deterrence: “it (the Court) (can't)
ignore the practice referred to as "policy of detece"”, to which an appreciable section of the
international community adhered to for many yeak$dwever, we do not agree with Ellie
Louka because, as we saw, declaring the use otaualeapons illegal in any circumstances
would have rendered illegal to threaten to use therany circumstances. Therefore, the
answer to the question asked to the court was diéonge blurry, because highly political, no
matter if it had mentioning threats or not.

One important left out question is to determinautlear deterrence is an acceptable
political strategy. It has been compared with tesra because it relies on terror. Also, how
can we justify that chemical and biological weapbage been banned but not nuclear?

Beyond determining if the policy of nuclear detege is morally acceptable,another
important question is to know if it is effectivendeed, it the policy of deterrence cannot be

justified legally or morally, then it should be dximed by its results.
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B. The Doubtful Effectiveness of Nuclear Deterrence

According to Ward Wilson, nuclear deterrence presidthree main benefits: a
protection against attack with nuclear weapongpgeption against attacks with conventional
weapons, and an indefinable diplomatic cf8 Furthermore, the view of the United States in
front of the ICJ was that it “has contributed sabsially during the past 50years to [...]
stability, avoidance of global confli¢f. However, some recent studies showed that the
bombing of Hiroshima and Nagasaki didn't impactdh&come of WWI. Furthermore, those
studies made a parrarel with the terror bombingiteés during WWII and argued that those
bombing did not have a deterrence impact either.

Then, isn't the effectiveness of nuclear deterratamaaged by all the risks it carries?
Indeed, the nuclear policy of deterrence has besocsted with the risks of precipitating a
nuclear war; fostering an arms race; fostering earcproliferation; terrorists group accessing
to nuclear weapons; degradation of conventionalpaes capability; jeopardy of rule of law;
accident during production, storage and dispd%al.

Another fundamental risk of nuclear deterrencéna,tif the threat was carried out, it
would affect all countries. As Charles de Gaullelsawo sides would have neither powers,

not aws, nor cities, nor cultures, nor cradles,taorbs”.®®
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C. TheTolerance of Threats

«Threats are tolerated because they are necessampomge in the diplomatic
armoun »*°, Considering the advantages of threats, shoutlueyt be authorize ? Should they
really follow the same regime as the use of f ? Fo J.C Barker, because states have been
constantly using threats, it is now customary thaty are lawful **T.M Franck agrees and
consider th: Article 2(4) is dead. If we consider thathe prohibition of threats have been
overlooked by curstomary international law, thea Advisory Opinion is not valid anymore.
However, this position is questionable becausegitimates coercion as a diplomatic tool. But

it allow states to avoid use of force by using #sdénstead”
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Conclusion

Let us first consider that there is the policy etatrence and inside this policy some
actions that amount to illegal threats. To distisguhe legal deterrence and the illegal threats,
standards are different under jus as bellum andnjuello. Under Jus ad bellum, an action
will be an unlawful threat if it violate politicahdependence or territorial integrity; or if it
violates the principles the United Nations; ortiisi not proportional or necessary. If an action
does not violate those principles but is mere detee, it would be legal. If an action is a
threat, it could only be legal under extreme cirstances of self defense where the survival of
the state would be at stake. Under jus in bell@aion will be an unlawful threat if it violates
one or several of the main principles of Internagio Humanitarian Law. Both of those
standards can apply simultaneously in some circamess. Now, let us consider that nuclear
deterrence always amount to a threat because sptwficities of nuclear weapons. Then, the
regime described above for threat will apply fdraaitions of deterrence. We believe that this
second solution is the correct one.

However, what matter more than this legal analigstbe practice of the state. Indeed,
they use deterrence and threats on a daily basikwithstanding the Charter of the United

Nations.

31



